In October 2014, the EU adopted new rules on the disclosure of non-financial information, otherwise known as corporate social responsibility (CSR) information. The new requirements bring the CSR disclosure regulation in the EU in line with the current best practices and constitute a huge step forward compared to the existing rules on the disclosure of non-financial information.
I. Introduction
As late as 2011, the Commission launched the idea that the EU should help to improve the undertakings' disclosure of social and environmental information. 2 In 2013, the Commission proposed a new directive 3 and this directive was passed in 2014 -less than three years after launching the idea. The new directive, Directive 2014/95/EU, 4 (hereafter the "amending directive" or "directive") is amending the consolidated Accounting Directive, Directive 2013/34/EU, (hereafter the "Accounting Directive" or "Directive") with the introduction of rules on the disclosure of non-financial and diversity information. This relatively fast sequence of events indicates that the topic is both important and topical.
The main element of the amending directive is that it introduces a duty for larger undertakings to report on their business model, policy, principal risks and key performance indicators (KPIs) in relation to several matters in the ambit of corporate social responsibility (CSR), including environmental, social and employee matters, respect for human rights, and anti-corruption and bribery matters. This information is to be reported in a 'non-financial statement', 5 which should be included in the management report of the undertaking. The new requirements will take effect for the reports that undertakings have to submit covering the 2017 financial year.
Before the adoption of this directive, there was very little focus on the disclosure of non-financial information, thus this directive constitutes a novel development in EU law. Most Member States do not have rules dictating a does not make any logical connection between the disclosure of non-financial information and diversity information. Even though both deal with the disclosure of certain non-financial information, their policy aims differ as well as the method of disclosure. The ultimate aim of the disclosure of the aforementioned non-financial information appears to be to manage change towards a sustainable global economy by combining long-term profitability with social justice and environmental protection. 11 The aim for introducing a duty to disclose the details of the diversity policy is to avoid what is known as 'group-think' -e.g. to facilitate a better understanding of the business organisation and the affairs of the undertaking by having more diverse competences and views represented in the management. 12 As also mentioned above, the non-financial statement is disclosed as a separate statement whereas the diversity policy will be published as part of the corporate governance statement. Because there is no necessary link between the two disclosure regimes the duty to disclosure the undertakings' diversity policy will not be dealt with in the following. 13 Section 2 explains the background of the amending directive. Section 3 analyses which undertakings will be required to make disclosures according to the new requirement, and section 4 analyses what should be disclosed and how. Section 5 analyses the exceptions from the duty to disclose, and section 6 analyses the different ways that ensure compliance with the duty to disclose. Section 7 concludes. , where the Commission argued that gender diversity may improve the quality of the work of boards, although it admits that the evidence is nuanced. The argument could be made that promoting diversity -especially gender diversitycould also promote the more sustainable development of the undertaking, and thereby achieve the same goal pursued by the requirement to disclose non-financial information.
There is some evidence that indicates that women are more inclined to promote CSR values and therefore more women on boards could enhance CSR; see Nabil A. Ibrahim & John P Angelidis, Effects of Boards Members' Gender on Corporate Social Responsiveness Orientation, Journal of Applied Business Research, Vol. 10, 1994, pp. 35-40. However, as mentioned, the Commission does not try to make such a link between nonfinancial reporting and diversity reporting. 13 The amending directive also provides that the Commission should contemplate whether to introduce rules requiring the undertakings or groups to disclose country-by-country reports for each country in which they operate containing information on, as a minimum, taxes paid, profits and public subsidies received, see recital 20 and Article 1(6) of Directive 2014/95/EU. These vague ideas for additional disclosure obligation will not be addressed further in this article.
II. The background of the new requirement
CSR reporting in the EU and its Member States: a brief history
The concept of CSR originated some sixty years ago 14 and has been a concept that includes a wide variety of issues and themes ever since. 15 Although, the concept of CSR has been changing significantly over time in order to follow the changes in societal interests and expectations associated with undertakings, 16 one aspect of the understanding of the notion has remained constant for a long time: most sources defined CSR as a purely voluntary effort on the part of undertakings. Firstly, most academics defined CSR as a voluntary effort, i.e. an extra-legal effort or an effort beyond that of legal requirements, by undertakings. 17 Secondly, the European Commission also defined CSR in its first and most comprehensive policy paper on CSR as an effort or activity by the companies undertaken 'on a voluntary basis'. 18 Consequently, CSR has, for some time, only been addressed through disclosure regulation in the EU. 19 The same is generally also true to the Member States of the EU. 20 Originally, however, neither the provisions of the Fourth Company Law Directive nor those of the Seventh Company Law Directive relating to the management report expressly required the disclosure of any CSR information. 21 This was fully in conformity with the EU policy that CSR should be undertaken voluntarily and consequently should not be subject to binding regulation. 22 The first crack in this policy emerged when the first attempt of the EU to regulate the CSR activities of European undertakings came about in 2003 with the adoption of the Accounts Modernisation Directive. 23 This Directive amended the Accounting Directives so as to oblige undertakings to report in their management reports on the relevant non-financial KPIs, such as the ones related to environmental and employee matters.
However, partly due to the lack of maturity in the area of CSR reporting, partly due to the enduring notion that CSR should not be subject to regulation, the requirement remained conditional and rather vague. Since the requirement was not supported by binding reporting standards or even by non-binding guidelines, this reporting requirement did not have the intended impact, as undertakings seldom reported on non-financial issues. Even the EU had to acknowledge that the rules on the disclosure of non-financial information were in need of improvement in the EU.
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Among the Member States there was no consensus about the importance of non-financial reporting either. While some Member States were satisfied with merely transposing the provisions of the Accounts Modernisation Directive in various ways and with diverging scopes, 25 other Member States went further and required the disclosure of non-financial information beyond that of the provisions of the Accounts Modernisation Directive. But even these latter requirements varied greatly in regards to form and scope. Some Member States opted to limit the non-financial reporting requirements to certain aspects of CSR; others opted to significantly limit the scope of undertakings subjected to their requirements. Several Member States mandated some measure of environmental accounting and reporting, mostly affecting undertaking posing potential environmental hazard, already prior to the adoption of the Accounts Modernisation Directive. 26 However, these requirements were more closely related to financial reporting, than non-financial reporting in the sense of this article. The UK focused on a limited aspect of environmental concerns instead which represents environmental reporting on its own right, separate from financial reporting. Some Member States, such as Finland and Sweden, chose a different path and introduced a more general non-financial reporting obligation but for state-owned undertakings only.
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The most comprehensive and inclusive non-financial reporting requirements have been adopted by France and Denmark. While Denmark introduced its mandatory CSR reporting regime in 2008, 29 the regime of France has been in the force since 2001. 30 Although both regimes mandated non-financial disclosure for large companies, they did it slightly differently. The French NRE law introduced a list of 68 items of non-financial information that had to be reported on. The reporting requirements have been extended with the 2010 revision of the legislation by the Grenelle II Act to all limited companies.
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Although this new legislation aimed at increasing flexibility by accommodating different modes of compliance with the requirements, it remained a highly detailed regime that prescribes the disclosure of relatively specific non-financial topics. 32 The Danish regime tackled the CSR reporting challenge by creating flexible reporting requirements in which only the broader reporting topics were prescribed; choosing the mode of compliance was largely up to the individual undertaking.
Meanwhile the policy approach that regarded CSR as purely voluntary eroded even further at EU level. In its latest CSR strategy the EU Commission no longer defined CSR as a purely voluntary effort as the Commission suggested that public authorities should facilitate the undertakings' efforts of becoming more socially responsible by adopting complementary regulation. 33 The strat- egy specifically mentioned transparency regulation as an example of complementary regulation that can be adopted to facilitate CSR.
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As a consequence of this development, and after several public consultations and expert group opinions, the EU adopted new, more elaborate reporting rules in October 2014. 35 As will be seen from section 4, the new rules require the disclosure of more non-financial information and require disclosure in a more structured way than ever before at EU level. It seems that the Danish regime have been the model for at least part of the new rules, and consequently the Danish experiences are relevant when evaluating these. 
Why harmonise?
The Commission identified the goal of further harmonisation in the area of non-financial reporting at EU level in its 2011 Communication on the Single Market Act.
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When taking a closer look at the background of why the EU legislator thinks that there is a need for harmonisation, it appears to be based mainly on the EU Commission's assumption that users, especially investors, are actually interested in social and environmental information 38 and that the EU asset management industry should also be used 'to pursue objectives of general interest or [interests] relating to social, ethical or environmental development.' 39 The latter statement of the Commission being normative, rather than descriptive, in nature gives the impression that the actual use of the social and environmental information by the aforementioned users is rather wishful thinking than well-founded fact. 40 the use of the information by investors and other users if more and better information is made available. Thus the incentive to harmonise does not only appear to come from the high demand of non-financial information, but from the normative stance of the EU legislator to create, or at least boost, the demand for such information at the same time by increasing transparency of the information.
It is worth noting that the EU legislator does not rely on the 'business case' as an argument for introducing harmonisation. The 'business case' refers to the assertion that the pursuit of CSR activities and the disclosure of CSR information would be profitable to undertakings in the long run. In comparison, the Danish legislator relied on the business case when it introduced the disclosure requirement in 2009. 41 However, given that the business case cannot be proven empirically, it may be a wise decision not to rely too much on this as an argument for introducing harmonised rules in the area. 42 At the same time, since the Commission already argues that the investors and other users indeed desire more non-financial information, it appears presupposed that the business case is valid to some extent at EU level as well.
Even though the aim does not appear to be to enhance the competitiveness or profitability of the undertakings, the ultimate aim of the amending directive is to affect how business is conducted. According to the preamble the enhanced information disclosure should facilitate a 'change towards a sustainable global economy by combining long-term profitability with social justice and environmental protection.' 43 It is only explained indirectly how the harmonisation of disclosure requirements should achieve this: it is stated that disclosure helps measuring and monitoring the undertakings' impact on society. 44 Thus it is assumed that the investors and other stakeholders may press the management toward conducting business in a more sustainable way.
There are a lot of sub-assumptions here: not only is it assumed that investors and other stakeholders are interested in CSR information, but also that they are in favour of a more sustainable business profile. Additionally it is presupposed that they have the power to impose this preference on the management. All these assumptions may be called into question, so at the end of the day it is a question of whether one believes that there is an interplay between the undertakings' sustainability profile and the availability of reliable non-financial information.
By allowing investors to press the business into having a more sustainable profile, the EU legislator avoids to regulate in detail how best to achieve such a change. Thus the disclosure regulation is a relatively cheap and non-intrusive way of trying to promote change towards sustainability. 45 It also has the 46 as it allows the undertakings to adopt the CSR policy they favour and even to abstain from adopting a policy if that suits them best. 47 Disclosure regulation is also a logical first step as it may provide the legislators with the necessary information on the basis of which it can adopt different types of substantive, more costly and more intrusive legislation.
But even if there appears to be a case for introducing rules on mandatory nonfinancial disclosure it could be argued that in accordance with the principle of subsidiarity the introduction of such rules should be left to the Member States. The main argument for harmonisation appears to be that most of those undertakings targeted by the amending directive operate in more than one Member State.
48 If undertakings -often as groups of companies -operate in several Member States, it would impose additional costs if they had to comply with different disclosure regimes, 49 see a short discussion of the various approaches to non-financial reporting adopted by various EU Member States in section 2.1. Another argument is that the shares in these undertakings (especially listed companies) are frequently traded cross-border, which causes a need for comparability of the CSR-related information. If the premise that the investors are interested in monitoring CSR-related activities is accepted, the com- parison of CSR reports between listed companies in different Member States should be made easier. 50 The Commission contemplated to propose minimum-harmonisation, full harmonisation through the introduction of detailed rules or full harmonisation through the introduction of mandatory EU standards. 51 Despite of the better disclosure results projected for the full harmonisation approaches, the Commission opted for the significantly cheaper minimum harmonisation approach. 52 The Commission argues that the minimum harmonisation approach is adopted to avoid the one-size-fits-all approach, thus maintaining flexibility for all undertakings, and avoiding non-financial reporting becoming a mere box-ticking exercise. 53 Additionally, minimum harmonisation has the advantage of allowing Member States to introduce additional disclosure requirements. Although minimum harmonisation has these advantages, it also has the disadvantage that if Member States adopt additional disclosure requirements, it may still be difficult for undertakings that operate in several Member States to cope with the different requirements. Therefore maximum harmonisation would probably serve the groups of companies operating cross-borders better.
III. Undertakings obliged to disclose
According to Article 19a(1) Public Interest Entities averaging more than 500 employees during the financial year must disclose a non-financial statement. 'Public Interest Entities' are defined in the Accounting Directive as either listed companies traded on a regulated market within the EU, credit institutions and insurance undertaking or entities designated as public interest by the Member States. 54 Additionally, parent undertakings which are Public Interest Entities and which are parents of a group with more than 500 employees have to make a consolidated non-financial statement, see Article 29a(1). A 'parent undertaking' means an undertaking that controls one or more subsidiary undertakings. 55 Only the parent undertaking needs to be a Public Interest Entity; the subsidiaries may be any kind of undertaking and may be situated anywhere in 50 Recital 6 of the amending directive stresses the need to enhance consistency and comparability in the information disclosed. The consolidated non-financial statement has to meet the same requirement as the statement according to Article 19 a, but for the fact that the consolidated statement has to focus on the activities of the whole group. The discussion of the reporting requirement below will focus on statements according to Article 19 a, but will apply mutatis mutandis to the consolidated statements.
If a parent undertaking needs to make a consolidated account according to Article 29 a, there is no requirement for the parent undertaking to make a statement according to Article 19 a covering only its own activities. 56 Similarly, if a subsidiary in a group is itself a Public Interest Entity that would normally have to prepare a statement or a consolidated statement, it does not need to do so if it is covered by the consolidated statement prepared by its parent. 57 This solution makes sense since the purpose of the consolidated statement is to cover the activities of the whole group. If the parent undertaking is situated outside the EU, the parent will not be obliged to produce a consolidated management statement and therefore the exception will not apply. 58 According to the Commission, the new requirement will apply to approximately 6,000 large undertakings and groups across the EU. 59 This is a significantly lower number than the 18,000 undertakings which would have been covered according to the proposal made in 2013. 60 The main difference between the proposal and the amending directive finally adopted stem from the fact that the proposal covered all large undertakings not just Public Interest Entities. The reason for limiting the scope to undertakings with more than 500 employees appears to be the need to avoid imposing excessive administrative burdens and costs on smaller undertakings. 61 During the public con- sultation conducted in 2011, many undertakings indicted that only large undertakings should be covered by the new requirement. 62 Therefore it is not surprising that smaller undertakings are not covered. However, it should be noted that the scope of the directive is rather limited, as 6,000 large undertakings across the EU is a relatively low number. 63 In comparison, approximately 1,100 undertakings are covered by the Danish reporting requirement alone. 64 It is possible that more undertakings will be included in a future revision of the Accounting Directive, based on the experiences with the application of the new disclosure requirement. In the meantime the Member States are free to require more undertakings to prepare statements according to the amending directive. 65 The directive is thus not aiming at a maximum harmonisation as it does not prevent stricter national requirements.
full harmonisation approach is adopted. A survey among the Danish undertakings showed that the costs were between 6,500 and 32,700 DKK (approximately between 850 and 4,300 EUR) which was 7-8 times higher than assumed by the Danish legislator when it introduced the legislation, see the report, The phrasing of the amending directive is not entirely clear about which nonfinancial information should be disclosed by undertakings subject to the requirement. It mentions six CSR-related topics, which should be disclosed and five items in relation to which they should be disclosed. In addition, it provides for a standard, the 'necessary for an understanding' standard, to regulate the scope of the disclosure obligation and thereby avoid inadequate disclosure or information overload. Although they are discussed separately below in sections 4.1.1-4.1.3, the six topics, the five items and the 'necessary for an understanding' standard are very much connected and only reading them concurrently clarifies which information has to be disclosed according to the directive in the non-financial report.
a. Six CSR-related topics expressly mentioned
According to the new Article 19 a and Article 29 a of the Accounting Directive the undertakings should report on their activities relating to environmental, social and employee matters, respect for human rights, anti-corruption and bribery matters. It is clearly stated that reporting on these matters is the minimum. Therefore the undertaking can report on other matters if they so desire, but they need to report on these matters.
The amending directive has tried to balance different concerns. On the one hand, the directive needed to introduce a minimum requirement as otherwise it would not have been possible to secure an enhanced consistency and comparability of non-financial information. 66 On the other hand, the regime still had to have sufficient flexibility to allow the reporting undertakings to report on the issues most relevant to them. 67 The intention of the EU legislator was not to dictate how business activities are best made sustainable, but to leave it to the undertakings to find the best solution.
It is open for debate whether the solution chosen finds the right balance between the aforementioned concerns. By listing six specific CSR-related topics these will be given a special status. Undertakings that do not have any policies on these topics will have to explain why that is the case. This may be awkward is passed into law, it will ensure that more than the expected 6,000 undertakings apply the new disclosure rules. for an undertaking to explain and therefore there is an incentive to concentrate the undertaking's CSR activities on these six topics. This could have a negative impact if an undertaking chooses to direct its CSR activities on the six topics even though it would have made its activities more sustainable had the undertaking focused on a few of these and/or focussed on some other issues.
In comparison, the Danish regime originally only included a very broad definition of what constituted CSR and left it to the undertakings to decide which topics to report on. On the one hand, this solution had the benefit of allowing the undertakings to choose freely which activities to cultivate and report on.
On the other hand, the reports became very diverse, hence comparability and consistency was clearly not achieved. In a revision of the rules in 2012 a duty was introduced to report specifically on two topics: human rights and climate mitigation. 68 The intention with these rules was not to enhance comparability and consistency but to push an agenda according to which Danish undertakings were to focus more on making advances in respect of these two topics.
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When the legislation was passed, it was criticized by some organisations as it made these two topics more prominent than other CSR topics, which in many ways could have had the effect of too much effort being used to promote these topics even though many undertakings could have achieved a more significant impact had they focussed elsewhere. 70 However, the critique of the Danish solution cannot be directed against the solution found in the amending directive. Since the directive focuses on six topics -and at that the six most common CSR issues undertakings report on 71 -there is less risk that specifying these six topics will have an inappropriate effect on the focus of undertakings. Therefore the directive appears to The six topics are not defined in the text of the amending directive. However, on three points the preamble gives some additional hint as to the scope of some of them.
First, according to the preamble reporting on environmental matters should include details on the current and foreseeable impact of the undertakings operations on the environment and, as appropriate, on health and safety, the use of renewable and/or non-renewable energy, greenhouse gas emission, water use and air pollution. 72 Thus it is clear that the term is very broad and also covers climate-related issues.
Second, the term 'social and employee matters' covers actions taken to ensure gender equality, implementation of fundamental convention of the International Labour Organisation, working conditions, social dialogue, respect for the right of workers to be informed and consulted, respect for trade union rights, health and safety at work and the dialogue with local communities.
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This is again a very broad concept that allows for the disclosure of different activities and policies. It is intriguing that gender equality is mentioned even though this issue is clearly also central for the special duty to report on diversity policy, which is also introduced with the amending directive. As a consequence, undertakings appear to be obliged to report on diversity both in their corporate governance statement and in the non-financial statement. However, since the issues that are reported in the two statements are not exactly the same, this dual reporting requirement appears justified. The diversity report in the corporate governance statement is only covering the top level of the undertaking. Equality policies that should be reported in the non-financial statement should cover activities directed to all levels of employees in the undertaking. Furthermore, such policies may also be pursued outside the undertaking.
Third, with regard to human rights, anti-corruption and bribery the preamble points out that the statement could include information on the prevention of human rights abuses and/or on instruments in place to fight corruption and bribery. b. The five items in relation to which the CSR-related topics should be reported on
According to Article 19 a and Article 29 a of the amended Accounting Directive undertakings should report on their business model in relation to the above-discussed six CSR-related topics, the policies they adopted in relation to them, the outcome of these policies, the principal risks in relation to them and the KPIs in relation to them. 75 Therefore it is clear that the undertaking has to disclose the aforementioned six topics in connection with these five items. There is little evidence why the EU legislator chose to adopt the reporting requirement in this form, but it may give a better structure to the disclosure and make the non-financial disclosure more closely tied to the undertaking's business activities and thereby even more relevant to the undertaking and to its investors and other stakeholders.
Based on the text of the amending directive it is possible to elaborate a little on each of the five items.
First, it is a condition that the topics mentioned in section 4.1.1 have to be reported on in connection with the undertaking's business model. For this reason there should be a brief description of the undertaking's business model. 76 This stresses that the topics should only be reported on if and only to the extent they are relevant for the undertaking's business, see also section 4.1.3 below. If an activity has no relation to the business of the undertaking, but is for instance philanthropy, it should not be mentioned. This suggests a narrow interpretation of non-financial information. This is underpinned by the fact that the EU legislator sees the new requirements as a step towards a more resource-efficient Europe. 77 No doubt, this requirement has been adopted in order to forge a closer link between the business model and the environment in which the undertaking operates and thereby to give birth to new innovative business models in the long term. 78 Second, the statement should address whether the undertaking has a policy about at least the six topics listed in section 4.1.1, including the implemented due diligence procedures. This requirement does not prevent the policy to address other issues given that these six topics are the bare minimum. Apart from the pointers given above in section 4.1.1 the undertakings enjoy freedom in deciding which aspects should be addressed under each issue. The due 
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diligence procedures presumably refer to procedures through which the management checks the implementation of the policies throughout the undertaking; however, the amending directive does not clarify further what is meant by due diligence exactly relating to the policies.
Third, after accounting for the policies pursued the outcome of these policies should be described. 79 There is a close link between these two reporting requirements and the Danish experiences show that not all reporting undertakings make this link. According to the Danish rules, undertakings should report on their policies on CSR first, then on how they intend to implement these policies and finally the outcome of these policies. Empirical research shows that not all Danish undertakings report on all three aspects and even if they do, there is a lack of consistency as they do not address the same policies under all three reporting items.
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Fourth, the non-financial statement should address the principal risks related to the six topics discussed in section 4.1.1. These risks should be described in relation to the undertaking's operation, including its business relationships, products or services that are likely to cause adverse impact.
81 However, the disclosure should only include the risks that have already materialised and those risks that are most likely to have severe impact if they materialise. 82 However, neither is it further explained how likely the materialisation of the risk should be, nor is it explained in more detail how severe the 'severe impact' should be to merit disclosure. In addition to this, the undertakings should report on how they manage those risks. According to recital 6 of the preamble, the matter should include '. . . information on the due diligence processes implemented by the undertaking, also regarding, where relevant and proportionate, its supply and subcontracting chains, in order to identify, prevent and mitigate existing and potential adverse impact'. Taken together there appears to be a requirement that both the nature of the risks involved and how these are managed are reported on, but it is foreseeable that a consistent reporting on these two aspects may not always be expected. Fifth, the statement should indicate the KPIs relevant to the particular business. 83 However, neither the amended Accounting Directive, nor the preamble of the amending directive specify further which indicators or types of indicators should the undertaking use. That the preamble of the amending directive lists international and EU frameworks may give a hint of which indicators or which types of indicators the EU legislator was considering. In addition, the forthcoming Commission guidelines should also specifically include general and sectoral indicators, 84 see in more detail in section 4.2. Further, since during the preparation of the guidelines the Commission should take into account current best practices and international developments, 85 the EU legislator's intention of promoting the undertakings' reliance on already existing frameworks appears clear. At the same time, the undertakings still appear to have a free hand as to which indicators they choose to use in their disclosures.
c. The 'necessary for an understanding' standard
As a minimum, the undertakings should report on the six topics mentioned in relation to the five items, however, only 'to the extent necessary for an understanding of the undertaking's development, performance, position and impact of its activities'. 86 This standard, on the one hand, makes sure that only information that is important for the undertaking is included. Given that the non-financial statement is part of the management report and thus part of the annual report of the undertaking together with the annual financial statement, this qualification appears reasonable. Investors and other stakeholders are likely to be primarily interested in those activities which are important to understand how the undertaking is performing and developing. 87 However, the inclusion of this standard may be used by the firm to neglect reporting on CSR activities because it does not directly affect the results of the undertaking.
A very similar standard exists in Article 19(1) third paragraph of the Accounting Directive according to which: 'To the extent necessary for an understanding of the undertaking's development, performance or position, the analysis shall include both financial and, where appropriate, on financial key performance indicators relevant to the particular business, including information relating to environmental and employee matters.' The latter provision has been ECFR 3/2015 Dániel Gergely Szabó and Karsten Engsig Sørensenin place for years and has not resulted in any substantial reporting of environmental and employee matters. 88 One of the reasons for this could be that the condition that the information should be necessary for the understanding of the undertakings' development etc. makes it easy for the undertakings to conclude that such a link is not established and thus the information can be omitted. It is worth contemplating whether there is a risk that some undertakings will use the very similar wording in the new reporting requirement to avoid reporting. In our opinion this is not likely to happen. Given that the new reporting requirement is much more detailed and elaborate, the pressure on the undertakings to report on the CSR-related topics is much stronger. Additionally, the duty to explain if no activities are reported is also making the undertakings less likely to avoid reporting altogether.
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In addition, the new requirement added 'impact of its activities' to the wording of Article 19(1) third paragraph. This phrase indicates more clearly that the reporting should be done to the extent it has bearing on how the activities of the undertaking impact the society at large. This is probably easier for managers and accountants to understand in actual situations than to understand when CSR activities have importance for understanding the development, performance and position of the undertaking in general. However, even though the standard is unlikely to cause significantly reduced reporting the standard may possibly be used to omit some information.
The format of reporting
In respect of the format, the new rules do not include strict requirements. There is, however, an indication of where the information should be disclosed and some indication of how it should be disclosed.
As for where the information should be disclosed, it is required that the undertakings either include their non-financial statement in their management report or issue a separate report based on national, EU or international framework. 90 While reporting in the management report always fulfils the requirements of the amending directive, reporting using another framework is only in compliance with the directive if the competent Member State so decides, see further discussion in section 5.1. Further limitation in the latter case is that the separate report still has to be published together with the management statement or, within a reasonable time, on the undertaking's website. This approach is completely in line with the EU legislator's intention of providing a flexible non-financial reporting system in which different ways of complying with the requirement are equally accepted based on the different circumstances of individual undertakings and without creating unnecessary administrative burdens.
The Danish legislator also shares the opinion that the best place to disclose CSR information is in the management report. 91 Additionally, the Danish legislation also provides for flexibility in the reporting requirement, similar to that in the EU corporate governance reporting rules, 92 by permitting the disclosure of the CSR report as a separate document disclosed together with the management report, or as a completely separate document. 93 However, the only condition that the undertaking has to meet in respect of the latter method of disclosure is that the place of disclosure of the CSR report has to be referred to in the management report. 94 The Danish rules also allow for reporting under the reporting system of the UN Global Compact (UNGC), the Global Reporting Initiative (GRI) and the UN Principles for Responsible Investment (PRI). If a Danish undertaking makes a report under one of these three reporting schemes, they only have to make a reference to this fact in their manage- ment report. 95 Although, the new EU rule does not provide for all these possibilities, the structure introduced by the amending directive does make it easier to find the reports and the information, as they will always be in or attached to the management report or will be on the undertaking's website. This should make comparisons easier if the same format is imposed (see discussion below). On the other hand, it makes the use of the internationally recognised reporting schemes less attractive, since reporting according to these will have to be done as a supplement to reporting under the general rules of the Accounting Directive. However, the Directive may allow the Member State to implement solutions that allow for alternative reporting, see section 5.1 below.
As for how the information should be disclosed there are only slight indications. First of all, the topics that should as a minimum be reported on are listed, see section 4.1.1. However, the amending directive does not indicate what should be covered under each topic. The five items discussed in section 4.1.2 give some more insight into how the six topics should be presented. These five items not only give some rudimentary structure to the disclosure, but also imply what type of information the EU legislator is anticipating in the disclosures. The requirement appears to be moving from items more likely requiring qualitative information disclosure to ones more likely requiring quantitative information disclosure. For instance, while the business model is likely described by qualitative information, the disclosures relating to KPIs should include significantly more, even if not only, quantitative data. At the same time, the amending directive does not elaborate further on this issue; thus it is up to the preference of the individual undertaking to decide in what form to report on the six topics and five items and whether to disclose more qualitative or quantitative information.
The amending directive does not provide much insight into the order in which the topics and items should be presented either. Even though it would be logical to address the six topics in the order listed in the directive there is no obligation to do so. This statement similarly applies to the five items. For instance, as discussed above in section 4.1.2, undertakings should disclose their policies about the six topics and then the results of these policies. However, in theory they are not even obliged to make the disclosure in this order, although this would certainly be more logical.
Therefore, even with the indications discussed above as to the format it appears that the undertakings have a pretty free hand in deciding how to draw up the report and how to present the required information. Thus it can be foreseen that the undertakings will use very different formats in their reporting and it will be difficult for the users of these reports to make comparisons.
To overcome this problem the amending directive requires the Commission to adopt non-binding guidelines on the methodology for reporting by December 2016. 96 Although, in theory such guidelines could improve the quantity, consistency and comparability of the disclosed non-financial information, this effect is not guaranteed. According to Danish experience, while the Danish reporting guideline expressly refers to the desirability of reporting on CSR indicators, 97 for example in accordance with the GRI guidelines, less than 40% of the undertakings used any CSR indicators, 98 but rather reported on their CSR using qualitative descriptions. 99 At the same time also less than one-third of the undertakings reported on negative events in respect of their CSR and on more complex CSR dilemmas. 100 This means that while such a flexible setup, together with non-binding guidelines, may increase the quantity of information disclosed, but this increase is not necessarily paralleled by an increase in the consistency and comparability of the information disclosed. Although, it has to be acknowledged that this effect is greatly dependent on the formulation and level of detail of the particular guidelines, as well as the extent to which they are accepted by the undertakings as best practice.
As the amending directive follows a minimum harmonisation approach, the Member States may also choose to adopt stricter policies on the format of the 96 See Article 2 of Directive 2014/95/EU, where it is specified that the guidelines should cover the methodology for reporting, including general and sectoral KPIs. Recital 17 of the amending directive also indicates that in respect of the environmental aspects the guidelines should at least cover land use, greenhouse gas emissions and the use of materials. 97 Proposal for an Act amending the Danish Financial Statements Act (2008) reports. Although this may improve the quantity of information and the consistency of the reports in some Member States, it is clear that few, if any, Member States would adopt stricter additional mandatory requirements, considering the projected costs of such an approach. 102 The diverging rules in different Member States would surely not serve the goal of establishing a level playing field in the area and of increasing the comparability of the reports on the EU level. At the same time, it will be interesting to see the Member States' reactions to the forthcoming Commission guidelines, since depending on the quality and level of detail of the guidelines, some Member States may choose to adopt those as binding in their jurisdiction.
Finally, it is worth mentioning that the EU legislator has chosen not to adopt the format of integrated reporting. Given that much effort has been used in recent years to develop such a form of reporting, it is likely that this will be seen by many as a missed opportunity. 103 This is certainly true of the European Parliament that would have supported a more ambitious amendment of the Accounting Directive prescribing the adoption of integrated reporting as being developed by the International Integrated Reporting Council. 104 However, the approach taken by the amending directive may reflect the fact that even though integrated reporting sounds promising, it is still far from being developed into a feasible solution. The impact assessment of the Commission points out that since the initiative of the Integrated Reporting Council is in its infancy, significant results can only be expected in the medium/long term. 105 This provides compelling evidence that the adoption of a reporting regime relying entirely on this new and fundamentally different reporting standard would have been premature at this stage of its development.
Duty to explain if no policies are pursued
According to the second paragraph of Article 19a(1) an undertaking that does not pursue policies in relation to one or more of the six topics discussed in section 4.1.1 should explain why this is the case. The explanation should be 'clear and reasoned '. 106 With this the amending directive introduces a duty to explain, which is not unlike the comply-or-explain principle that has been applied in the area of EU corporate governance since Directive 2006/46/EC came into force. If an undertaking is not complying with the relevant recommendation of the applicable corporate governance code, it should explain why this is the case. Similarly there is an underlying recommendation in this case that undertakings should have policies on all six CSR topics as they will otherwise have to explain why that is not the case. The probable effect of this duty is that undertakings will at least consider having policies on all six topics. However, despite of the possible beneficial effect of the undertakings adopting such policies in general, some undertakings may adopt hollow policies, lacking real substance, just to be in compliance with the recommendation. This 'box-ticking' approach has often been seen as one of the disadvantages of the 'comply-orexplain' principle and similar-style narrative reporting in general. 107 Another weak point of the duty to explain is that in all likelihood not all undertakings will give informative explanations. There is a lot of evidence that the comply-or-explain principle vis-à-vis the corporate governance statement does not always work as intended. An examination of corporate governance disclosures in 2009 showed that only 39% of the explanations given were informative, and the rest were categorised as invalid, general or limited. 108 Part of the reason for this is that the comply-or-explain rule itself does not prescribe a uniform reporting format. Although Directive 2006/46/EC introduces a comply-or-explain obligation, it does not elaborate on how and according to which criteria, the explanations should be given, which obviously leaves wide discretion to undertakings on how to formulate the explanation.
The Danish experiences also indicate that there is a danger that the explanation for not having a CSR policy will not always be informative. The Danish CSR disclosure regime does not require explanation, but the Danish corporate governance code recommends for the central governing body of the undertakings to adopt a policy on CSR. 109 A survey made by the authors of how Danish undertakings responded to that recommendation showed that out of 186 listed companies 55 did not comply with the recommendation. 110 Some of the explanations given by the 55 companies were informative, but many were more or less unclear, and in six cases there was no attempt at all to explain why they did not comply. Overall, the Danish experience shows that the explanations tend to be very short and not too informative, which is a risk in the case of the non-financial statement as well.
Therefore, foreseeably there will be a need for more specific guidelines on what constitutes 'clear and reasoned' explanations. In 2014, the Commission published some guidelines for explanations on corporate governance issues.
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These are not applicable to the explanations required under the amending directive, but they could be an inspiration for future guidelines. Article 2 of the directive empowering the Commission to issue guidelines does not specifically refer to guidelines on how to make explanations, and it is not one of the issues that are suggested in recital 17 of the preamble. Nevertheless, it appears advisable to make such recommendation if the duty to explain is going to have the desired informative effect.
V. Exceptions to the duty to disclose a non-financial statement
The amending directive allows for exceptions from the duty to report in two situations. Firstly, publishing a non-financial statement may be avoided where disclosure is made in a report that follows an alternative framework. Additionally, certain information may be omitted from the statement in exceptional cases.
Reporting under alternative frameworks
Instead of making a non-financial statement undertakings may produce a separate report drawn up according to an alternative, national, union-based or international framework. 112 The preamble mentions a couple of examples of such frameworks: Eco-Management and Audit Scheme (EMAS), UN Global Compact, OECD Guidelines for Multinational Enterprises, ISO 26000 and Global Reporting Initiative.
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If the undertaking chooses to make a separate report according to such an alternative framework, the Member State may exempt it from the obligation to make a non-financial statement, if a number of conditions are fulfilled. Firstly, the alternative report should cover the same financial year. Secondly, it should either be published together with the management report or on the website of the undertaking and with a reference to the website in the management report.
114 Thirdly, the report should be '. . . covering the information required for the non-financial statement'. It is not clear to what extent the alternative report should correspond to the requirements of Article 19a(1) or Article 29a(1) of the Accounting Directive. Would it be enough that the statement covers the six topics listed as a minimum? Or is it also required that the five items, see section 4.1.2, are also touched upon and that the format of reporting required by the new provosions of the Directive are followed? These are essential questions, since although most sustainability or CSR frameworks facilitate or require the disclosure of information on the undertaking's policies and KPIs related to the six topics, not all of them require disclosure about the undertaking's business model or its principal risks.
There is no clear indication of how the condition should be interpreted. According to para. 6 of the preamble of the amending directive, exemption should only be given if the alternative report is 'covering the same content'. This wording is not conclusive either, but most likely points towards that all information required in Article 19a(1) or Article 29a(1) should be provided in the alternative report. Given that the wording is not clear, a teleological interpretation is called for. On the one hand, the exemption aims at authorizing the use of alternatives, which indicates that some flexibility should be allowed when judging whether the same content is covered. On the other hand, the directive aims at enhancing consistency and comparability, and these aims are jeopardized the more the alternative reporting differs from the non-financial statement. However, on balance it appears that the very fact that an exception has been introduced for alternative frameworks, indicates that undertakings making use of alternative frameworks are given some flexibility in complying with the reporting requirements of the directive if the alternative frameworks so require. Since there are some international frameworks that are likely to be popular with undertakings in all Member States, there is probably a need to develop a common understanding how Member States should apply their discretion of exempting undertakings in relation to these frameworks.
Member States may also decide to uphold or introduce alternative national reporting standards. This is also allowed for in the exception, although alternative national frameworks seem likely to make comparisons between undertakings across Europe more difficult. Therefore the exception for these frameworks may have to be interpreted more rigidly, allowing for fewer possibilities of diverging from the requirements of the amending directive. For instance it appeared doubtful whether the Danish reporting rules could be upheld as an alternative framework, since on some points the reporting requirements deviated from those of the directive. However, this discussion appears to be closed even before it started, as in early 2015 the Danish government proposed a reform of the Danish rules requiring Danish undertakings to report according to the provisions of the directive. 115 Thus the Danish government proposes giving up the reporting requirements Denmark had in place since 2009 and adopting the new EU reporting requirements instead.
Commercial secrets
Member States may also allow information relating to impending developments or matters in the course of negotiations to be omitted in exceptional cases where the disclosure of such information would be seriously prejudicial to the commercial position of the undertaking. 116 There are a number of conditions attached to the application of this exception. Firstly, the management bodies of the undertaking should approve it. The amending directive does not say which bodies should be involved but refers to the fact that it should be a The reason for including this exemption appears to be that otherwise there would be a risk of the disclose duty jeopardizing fundamental rights. According to recital 22 of the preamble to the Directive 2014/95/EU, the directive respects the fundamental rights including the freedom to conduct business, respect for private life and the protection of personal data. It is clear that the exemption will have to be interpreted in a way that avoids conflict with the fundamental rights.
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Disclosure of Non-Financial Information (CSR)body acting within the 'competences assigned to them by national law'. This must indicate that the body which is assigned the competence to make such a decision according to national law should take the decision. It is stressed that there is a collective responsibility for taking this decision. The final condition is that the omission may not prevent a fair and balanced understanding of the undertaking's development, performance, position and impact of its activity.
This exception should clearly be used with care. It appears most likely that it should only be used for information about developments that are just taking place or that will take place in the near future. Thus information about the past will not likely be covered. For instance it could be tempting for an undertaking to conclude that it would be prejudicial to disclose information about environmental damages caused by it since this could jeopardize ongoing negations or harm the undertaking's reputation and therefore future sales. But since this information mainly relates to matters that have already taken place, the exception is not likely to apply.
The amending directive does not dictate how the Member States should authorise the omission. They will most likely choose a solution where they leave it to the undertakings to exercise the exemption. However, this solution will obviously give the undertakings a wide discretion and may result in retroactive (judicial) reviews and a level of uncertainty until steady practice on the application of the new rules is established. Alternatively, Member States can require the undertakings to ask for permission in advance in each individual case if information is to be omitted. Such a solution would ensure that the exemption is only used when the special circumstances are present; however, this solution may be burdensome for the Member States to operate. Better results could be achieved if the Member States -or rather the Commission -made some guidelines as to when the exemption may be relied on.
VI. Enforcement
Auditors role
The main enforcement mechanism related to the non-financial reporting requirements is a compulsory check by the auditor. However, the Member State should only ensure that the auditor checks the existence of the non-financial statement or, if so provided by the Member State law, the existence of the separate report prepared using national, EU or international frameworks.
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Checking the content of these reports in any way is not a mandatory requirement posed by the amended Accounting Directive. This is not only a signifi-cant step back in comparison to the proposal for the amending directive, 118 but also in comparison to the original non-financial reporting requirement adopted in 2003. 119 Both of these required a consistency check of the nonfinancial information, which meant that the auditor had to cross-check the consistency of the representations in the management report with the data in the annual financial accounts. 120 Although the consistency check is a weaker form of verification than the audit of the financial accounts, this is still a more substantive form of verification than the one adopted by the amending directive.
The EU Parliament's Report making this amendment to the original Proposal does not explain why the auditing requirement has been downgraded or how it should be complied with. 121 Therefore, it is uncertain whether the audit complies with this requirement purely by expressing an opinion about the existence of a non-financial statement irrespective of the content thereof or whether the opinion should also include the verification of the existence of the mandatory elements listed in section 4. Since the amending directive follows a strongly emphasized minimum harmonisation approach, it is more likely that only the formal existence of the report should be verified. This is underpinned by the fact that in respect of diversity information the individual elements that have to be reported on are required to be verified specifically. 122 At the same time, Member States are free to adopt rules that oblige undertakings to get the content of their non-financial statements verified by independent assurance services providers. 123 Although this would certainly increase the consistency of the information in the non-financial statements, it would not create a level playing field, since probably not all Member States would implement such a requirement.
If an undertaking is exempted either because it claims to be included in a consolidated non-financial statement, see section 3 above, or because it uses an alternative framework allowed by Member State law, see section 5.1 above, the auditor should also verify the existence of the consolidated statement or the alternative report. Again it should not be necessary to verify that the content complies with the directive. However, in some cases it may be difficult to decide how far the auditors should go in their verification procedure. If, for instance, an undertaking is allowed to report under the UNGC as an alternative framework, the auditor would at least have to examine whether the undertaking has joined the Global Compact. But should he or she also examine whether it has a progress report covering the most recent financial year, or is it enough if he or she checks whether the undertaking's status is active or non-communicating? The answer to this would probably have to be specified by the Member State that allows for the use of the alternative reporting framework. 124 Despite of its deficiencies at first sight, such a setup of verification by the auditor instead of a consistency check is not completely unfounded. It is not clear whether a consistency check would improve the quality of the statement substantially. It can be rather difficult to assess whether the content of the non-financial report is consistent with the financial data in the annual accounts, since such primarily narrative information is difficult to quantify, and auditors may also lack the expertise to assess the accuracy of non-financial information. 125 The Danish experience with mandatory CSR disclosure also shows that despite of the more stringent requirement of consistency check, in the first three years of the application of the requirement the auditors often failed to even comment in cases where no CSR report was published by an undertaking. 126 In light of this a more rigorously enforced formal verification requirement may be more prudent at this stage of the development of the nonfinancial reporting area.
Additional enforcement mechanisms
Given that the involvement of auditors may not necessarily ensure full compliance with the new provisions of the Accounting Directive, additional enforcement mechanisms may be needed. According to Article 33(1) of the Directive the members of the administrative, management, and supervisory bodies have collective responsibility for the management report. This provision is amended to ensure that if the non-financial statement is given in a separate statement according to Article 19a(4) or Article 29a(4), the aforementioned bodies' responsibility extends to this separate report. Thus it is ensured that these bodies cannot escape responsibility by using an alternative reporting framework. Additionally, the collective responsibility for exercising the right to omit information where it would be seriously prejudicial to the undertaking is emphasised by the Directive. 127 Furthermore, the amending directive indicates that the Member States should implement additional enforcement mechanisms. According to recital 10 of the preamble of the directive Member States should ensure that adequate and effective means exist to guarantee disclosure in compliance with the directive. To that end, the Member State should ensure that effective national procedures are in place to enforce compliance and that those procedures are available to all persons and legal entities having a legitimate interest in ensuring that the provisions of the amending directive are respected. Apart from this paragraph of the preamble, however, there is nothing to support that such procedures should be introduced or how this additional enforcement mechanism should be construed. All-in-all, the directive is open for different interpretations on this point, especially since the requirement of additional enforcement mechanisms has not found its way into the directive itself, but only to the preamble.
128 However, it does not seem likely that access to the national courts would be sufficient to implement the directive on this point, so the Member States should open up for some alternative complaint mechanisms. Most likely it should at least be possible to complain if there is no non-financial statement (or no alternative report), or complain if not all the information stipulated in Article 19a(1) is included in the statement. It is less clear whether stakeholders should also be able to complain if the information disclosed in the statement (or separate report) is wrong or misleading.
VII. Conclusion
The disclosure regime adopted in the amending directive is quite comprehensive and appears to be in line with the current best practices of regulating nonfinancial, CSR or sustainability reporting. Therefore it is definitely a step forward on the EU level. But that is not to say that it is likely that the directive will be implemented and its provisions will work without posing any problems for the Member States and undertakings. The new requirements do provide a more elaborate structure and more specific requirements than the previous rules on the EU level. Although this ensures that the new directive will have effect on the quantity of information disclosed and may increase the consistency and comparability of the reports, the latter effects only manifest if further measures are taken to ensure the reporting quality. Otherwise, the increase in quantity may not be paralleled by increased consistency and comparability of the reports, as was identified in the Danish experience.
Regrettably, the latter scenario seems likely to occur, as the Commission estimates the costs of the reporting at a very low figure. It appears obvious that such a low-cost approach based on minimum harmonisation, not supported by detailed rules and standards on the collection and processing of the information, is not likely to have a significant effect. After all, there is no such thing as a free lunch. Thus there is a significant danger that the EU legislator will get exactly what it was willing to pay for.
